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PLAINTIFF’S RESPONSE TO DEFENDANTS’ MOTION TO REOPEN CASE
Plaintiff The Aransas Project (“TAP”) files this opposition in response to Defendants’
motion to reopening the case (Dkt. 328).
SUMMARY OF ARGUMENT
Defendants move for the admission of a U.S. Fish & Wildlife Service document entitled
Aransas-Wood Buffalo Whooping Crane Abundance Survey (2011-2012) (hereinafter
“Abundance Survey”). Defendants fail to meet their burden in requesting that the proceedings be
reopened for this evidence. If, however, this Court determines that the case should be reopened
to admit the requested additional evidence, then at that time TAP will request discovery and seek
to admit its own evidence.
There are several reasons for this Court to reject the admission of this additional
document. First, it is being admitted to cast doubt on Tom Stehn’s mortality determinations of
the wintering flock of Whooping Cranes, but the Abundance Survey, by its own admission,
concerns the USFWS peak abundance counts, not mortality. Second, facts developed at trial by
Defendants own witnesses demonstrate the reliability of Tom Stehn’s peak abundance counts, in
plain contradiction to the “major and minor concerns” identified in the Abundance Survey. At
trial, GBRA witness Dr. Conroy conceded that Tom Stehn’s peak abundance counts were
“reasonably accurate.” Tr. 89:20 – 90:14 (Dec. 15) (Conroy). Also, facts developed at trial by
witnesses for both Plaintiff and the Defendants demonstrate the territoriality of Whooping
Cranes, in contradiction to statements in the Survey. Due to this conflict, until the reliability of
the author’s opinions are established, they cannot be admitted.
Third, the authors of the document aver that it is “preliminary,” and the major and minor
concerns that the document identifies lack supporting data and are simply bald opinions. Fourth,
the proposed new methodology of the Abundance Survey contains an error rate that can not
1.
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actually be useful for USFWS purposes (i.e., the 95% confidence interval of the estimate of 254
birds is between 198 and 324 birds). With such a high error rate, it will be nearly impossible for
USFWS or the Whooping Crane Recovery Team to monitor population increases and decreases.
Finally, TAP has concerns how the Abundance Survey came to be developed, and if this Court
decides to admit the document, then further discovery will be necessary to eliminate any
questions about its development.
In support of this opposition, TAP attaches a declaration from its expert Dr. Felipe
Chavez-Ramirez, who provides certain facts and opinions relevant to evaluating the Survey. TAP
also attaches a video of a recent public USFWS meeting by one of the Survey’s authors, Dr.
Brad Strobel, discussing his work on the Abundance Survey. In the video, it is clear that Dr.
Strobel was effusive in his praise of Tom Stehn’s ability to conduct the census, identify family
groups, and locate territories. Additionally, TAP attaches certain emails showing correspondence
between the parties and USFWS employees, including the authors of the Survey. These emails
provide some background on the development of the Survey, but also raise additional questions.
At this time, these exhibits and declarations are provided to help the Court evaluate whether to
reopen the record and admit the Abundance Survey. At this time, TAP does not seek to reopen
the record to admit these attachments into evidence, but reserves the right to make such a motion
at the appropriate time, as well as to cross-examine and present its own evidence if a hearing on
the pending Motion is scheduled.
BACKGROUND FOR USFWS PRELIMINARY ABUNDANCE SURVEY
It is important to highlight the background of this document to put it into a proper
context. The Defendants characterize the Abundance Survey as an “internal review” of Stehn’s
methodology. Dkt. 328, at 2. In fact, the preliminary Abundance Survey reflects USFWS

2.
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attempts to devise an alternate methodology because, as explained below, no USFWS employee
has the deep experience necessary to accurately replicate Stehn’s methodology.
For twenty-nine years, USFWS, through the tireless efforts of its Refuge Biologist, Mr.
Tom Stehn, conducted multiple flights and field observations each winter to determine the
number of Whooping Cranes in the world’s last wild flock as it overwintered at the Aransas
National Wildlife Refuge (“Refuge”). Mr. Stehn testified extensively at trial about his
methodology and data, both for counting peak flock numbers, and for determining mortality, as
well as collecting a whole range of other data about Cranes. Mr. Stehn retired in September of
2011, just a few months before trial. Tr. 287:17-22 (Day 2) (Stehn). In advance of Mr. Stehn’s
retirement, USFWS appointed Dr. Brad Strobel to follow Mr. Stehn as the next Refuge Biologist,
and he spent the winter of 2010-2011 being trained by Mr. Stehn and flying each census with
him. As described by Mr. Stehn in his final USFWS report, “Whooping Cranes During the 20102011 Winter:”
For the past 29 winters, I've done aerial observations on 544 flights totaling 3,448
hours. It's time to step aside and let younger staff get experienced in finding the
cranes. So for the last two flights of the spring, Refuge Biologist Brad Strobel,
who had been observing from the back seat, was capably in the front observer's
seat, and I stayed on the ground.
DX 126 at 5 (TS026315). And:
The eighth aerial census of the 2010-11 whooping crane season was conducted
April 13, 2011 with primary observer Brad Strobel. All portions of the crane
range were covered in the 5.9-hour flight….. My thanks go to Brad Strobel who
has capably taken over the census flights as I wind down towards retirement.
DX 126 at 94 (TS026404).
Mr. Stehn believed that Dr. Strobel was shadowing him in order to assume the duties of
census counts. Dr. Strobel flew with Mr. Stehn for one winter (2010-2011) to be trained.

3.
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However, by the next winter (2011-2012), Dr. Strobel had completely abandoned Stehn’s census
methods and implemented a new distance sampling survey methodology.
Then, Dr. Strobel authored the Abundance Survey, along with authors Drs. Harris and
Butler, which Defendants now seek to admit as an exhibit in this lawsuit. There is information
available to TAP that Dr. Strobel is now leaving his position as Refuge Biologist at Aransas, and
will be taking a new position at the Necedah National Wildlife Refuge in Wisconsin. Exh. A, ¶
32 (Chavez-Ramirez Decl.) In short, it appears that Dr. Strobel spent his two short years at
Aransas criticizing and attempting to undo the three decades of Mr. Stehn’s work.
Despite this, or perhaps in anticipation of the adverse public reaction to the new methods,
Dr. Strobel has held two public meeting to discuss the report and his work developing the new
survey methodology. The first public meeting took place in Fulton, Texas on October 4, 2012.
TAP was present at that meeting and video recorded the event. Exh. B, ¶ 4 (Outen Decl.). A
DVD of the recording is attached to this motion as Exhibit B-1, and is separately available
online, http://vimeo.com/51783102. A copy of the DVD has been mailed to the Court and the
parties. Dr. Strobel’s statements to the public at that meeting are in stark contrast to the tone of
the report, in that Dr. Strobel praised Tom Stehn and the quality of his work, including his ability
to locate Cranes on their territories. Dr. Strobel’s statements from the public meeting cast doubt
on the interpretations that Defendants wish the Court would draw from the report.
Below are some excerpts from a portion of the meeting when Dr. Strobel discussed Mr.
Stehn’s work:
We used Tom’s long term knowledge on these birds. When Tom came here there
were fewer than a hundred birds. And, you know, when you get somebody with
that much experience in the cockpit, you are going to have good things come out
of it. No matter what, I mean. He was able to identify each birds’ territory. Where
they were. And if he didn’t see them in a certain area, his experience was able to
tell him ‘you know, those birds are probably over here.’ Or if he saw birds in an
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unusual area, he said ‘you know, that might be these birds from this territory, or it
might be a different pair.’ And he used that information to try to count the entire
population. He wanted every single bird in that population to be counted. That
was the goal. And I think everybody, you know, we, everybody can understand
that that’s phenomenal. Tom did a phenomenal job. … But at this juncture, you
know, as much as we, as much we, I wish I could channel Tom as I’m in the
aircraft, we can’t.”
Exh. B-1 at 12:12–13:33.
“The contributions that Tom has made to Whooping Crane conservation are, are
second to none. If twenty years from now, I am, you know, I’ve contributed half
as much as he has, that will be a huge success. And he was integral in helping me
learn how we surveyed for Cranes. And was also integral in me recognizing that
gosh there is so much there that I don’t know. That someone new coming in, can’t
pick up like that. So his contributions were tremendously valuable.”
Exh. B-1 at 36:17–36:54.
Therefore, in public, Dr. Strobel is highly complimentary of the work Mr. Stehn did.
Regardless of the language used in the Abundance Survey to express his “concerns,” Dr. Strobel
expressed very different opinions in public.
The official USFWS count for the 2010-2011 winter was a peak of 283 Cranes, with four
mortalities, and 279 leaving for Canada at the end of the winter. DX 126 at 20 (TS026330). If
Dr. Strobel’s new survey methodology is a sound one, then the peak flock estimate of 254 in late
January 2012 may indicate a significant drop from the previous year’s number. Dr. Strobel
accompanied Mr. Stehn on the flights during the previous 2010-2011 winter, and he participated
in the counts. As Refuge Biologist during that winter, Dr. Strobel has not withdrawn or
disavowed, or otherwise criticized these reported numbers. Nor has Dr. Strobel published any reanalysis of that winter’s reported numbers.
As TAP has explained previously to the Court, the winter of 2011-2012 (following trial)
was likely one of high Crane mortality. See Dkt. 315 at 5–6; 315-1 ¶¶6–11 (Decl. ChavezRamirez). High over-wintering mortality between November 2011 and January 2012 is just one

5.
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possible explanation for the drop in Crane population numbers. Another explanation is that Dr.
Strobel’s new survey methodology substantially under-estimated the flock number. At this point,
USFWS has not offered an explanation.
Very significantly, and to the best of TAP’s knowledge, the USFWS has not withdrawn
Mr. Stehn’s work, which was relied upon at trial, nor indeed any of the previous census data.
Therefore, the USFWS data and reports relied upon by all the experts at trial, including those of
Defendants, remain untouched. This is the important context for this Abundance Survey
document. USFWS regularly reports the Whooping Crane recovery status to Congress relying on
Mr. Stehn’s flock census data.1 Defendants appear to take issue with TAP’s description of Mr.
Stehn’s flock counts and mortality numbers as the official “USFWS mortality count.” Dkt. 328,
at 9. Yet Defendants cannot cite to any action from USFWS withdrawing those prior reports, for
there has been no such action. Certainly nothing in the preliminary Abundance Survey withdraws
the prior numbers, and TAP is unaware of any other action or statement by USFWS on this issue.
To be clear, TAP supports any improvement of scientific methods at the Refuge.
However, improving or changing a monitoring method does not invalidate or undermine the
previous monitoring results, if those previous results are demonstrably reliable.
ARGUMENT
The district court has broad discretion in deciding whether to reopen a case in response to
a motion for admitting new evidence. See Texas A&M Research Foundation v. Magna Transp.,
Inc., 338 F.3d 394, 400 (5th Cir. 2003); Zenith Radio Corp. v. Hazeltine Research, Inc., 401 U.S.
321, 331 (1971) (“a motion to reopen to submit additional proof is addressed to [the trial judge’s]
sound discretion”). In exercising this discretion, the court considers the following factors: (1) the

1

E.g. USFWS, Report to Congress on the Recovery of Threatened and Endangered Species Fiscal Years 2009-2010,
available at http://www.fws.gov/endangered/esa-library/pdf/Recovery_Report_2010.pdf.
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importance and probative value of the evidence, (2) whether the evidence was available
previously, and (3) the likelihood that the opposing party will suffer unfair prejudice if the case
is reopened. Chieftain Intern Inc. v. Southeast Offshore, Inc., 553 F.3d 817, 820 (5th Cir. 2008).
Defendants fail to meet these critical factors for establishing the need to reopen the proceedings.
A.

The Abundance Survey lacks the necessary importance and probative value for the
issues being litigated in this lawsuit.
1.

The Abundance Survey addresses the peak population counts, not mortality
counts.

Importantly, the Abundance Survey addresses the previous peak population counts by
Mr. Stehn, and it proposes a future method for conducting population counts. It is clear what the
new document is not: it is not an attempt to assess Stehn’s mortality counts, nor to develop any
new methodology for determining winter Crane mortality. The report is therefore neither
important nor probative of any disputed issue here because the primary issue at trial was
Whooping Crane mortality. No witness at trial took issue with the reasonable accuracy of Mr.
Stehn’s peak flock numbers, which is what the Abundance Survey purports to address. E.g. Tr.
89:20 – 90:14 (Dec. 15) (Conroy) (agreeing that Stehn’s peak population counts were
“reasonably accurate”). GBRA’s counsel stated this fact very clearly: “Just so it’s real clear,
we’re not moving to exclude Mr. Stehn’s population census counts, the two -- the population
census counts and the peak -- the population census counts and the peak population counts that
went from, you saw 270, 263, 283. We’re not moving to exclude him on those population
counts.” Tr. 300: 25 - 301: 6 (Dec. 6) (Fernandes).
The Abundance Survey proposes no methodology to determine winter mortality at
Aransas, and contains no data on mortality during the 2011–2012 winter. Exh. A, ¶25–26 (Decl.
Chavez-Ramirez). This is not surprising because “[s]tatistically based survey methods do not
address mortality specifically.” Exh. A, ¶26. Perhaps of note, at the public meeting in Fulton,
7.
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Dr. Strobel stated that he did not know what mortality was for the Whooping Cranes during
2011-2012. Exh. B-1, 1:24:43–1:26:42.
2.

Information contained in the Abundance Survey stands in sharp contrast to
facts developed at trial by experts from both sides, casting doubt on the
Survey’s reliability.

The Abundance Survey advances two propositions that stand in sharp contrast to facts
developed at trial. First, it offers criticism of the peak abundance survey conducted by Tom
Stehn in the past, Dkt. 328-1, at 5-7; second, it indicates that Whooping Cranes are not territorial
birds, Dkt. 328-1, at 6 (section entitled “Assumed individuals do not leave their territories”).
Both of these propositions are contrary to what was developed at trial, by witnesses for both
Plaintiff and the Defense. Additionally, the attached declaration by Dr. Chavez-Ramirez further
explains that he is unaware of any recent data calling into question territoriality in Whooping
Cranes. As demonstrated below, on the issue of territoriality and peak flock numbers,
Defendants’ and TAP’s experts were in complete agreement.
a.

Territoriality

The Abundance Survey is unreliable because the authors’ opinions expressing some of
their “major and minor concerns” with the previous census methodology are highly questionable.
For example, one concern entitled “Assumed Individuals Do Not Leave Their Territories”
questions the territoriality of in Whooping Cranes, stating that the “assumption of territoriality is
unnecessary and untenable given recent data.” Dkt. 328-1, at 6.
However, GBRA’s own witness Dr. Conroy confirmed territoriality in Whooping Cranes.
Tr. 89: 23-25 (agreeing that Crane locations are largely predictable due to territories); 137: 24 –
138: 10 (Dec. 15) (Conroy) (agreeing that territoriality means a complete census is possible). Dr.
Conroy responded:

8.
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Q
You agree that as general proposition the family groups and pairs have
largely predictable locations due to their territoriality on the winter grounds.
A I would agree.
Tr. 130: 4-7 (Dec. 15) (Conroy). Additionally, GBRA’s Whooping Crane expert, Dr. Slack,
repeatedly confirmed that Cranes are territorial, and indeed, his entire SAGES report was
premised upon observing the same cranes in fixed and well-defined territories. Tr. 116: 7-8; 146:
5-15; 156: 16-25; 177: 19 – 178: 1 (Dec. 13) (Slack). In his deposition, Dr. Slack explicitly
confirmed that whooping cranes are territorial:
Q. Now, with regard to life history, do whooping cranes have territories in the
winter as well as on the ·breeding ground?
A. Yes.
Q. And could you describe what it means to -- ·quote-unquote -- have territory?
A. Territory is a defensive space.
Dep. Slack 70: 16-22 (Oct. 25, 2011), Exh. H.
As was made clear by TAP’s experts, Dr. Archibald and Dr. Chavez-Ramirez, and
confirmed by Mr. Stehn, the methodology for the identification of family groups, their territories,
and mortality uses the well-accepted knowledge of Whooping Crane behaviors—territoriality
and family cohesiveness—as confirmed by banding. Tr. 73: 15-18; 73: 20-24; 89: 22-25; 95: 411 (Dec. 5) (Archibald); Tr. 294: 18 – 295: 4; Tr. 321: 11 – 322: 19; 328: 23 – 329: 3 (Dec. 6)
(Stehn); Tr. 37: 13-14 (Dec. 7) (Stehn); Tr. 82: 17 – 84: 15; 84: 20 – 85: 1; 85: 3-15; 86: 22 – 87:
24; 85: 3-15 (Dec. 6) (Chavez-Ramirez). Dr. Archibald discussed Plaintiff’s Exhibit PX 10
showing the maps of territories on the Refuge:
Q. So what does it mean to have a territory?
A. It means that this is an area that's a piece of real estate that a pair of cranes
defends against the intrusion of other cranes. And we consider that to protect their
food source.
****
A. … And we found that the same birds come back to the same territories year
after year, generally speaking.
Q. So it's literally like a piece of real estate that they have some ownership
interest in.
9.
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A. Exactly. In addition, we found that their offspring, particularly the males,
establish territories near their parents’ territory.
Tr. 93: 11 – 94: 13 (Dec. 5) (Archibald). Dr. Chavez-Ramirez has seen such territorial behavior:
Q. Okay. And this behavior has been long, you've personally observed such
behavior of the one crane family unit defending its territory against another crane
family unit wandering in?
A. That's correct. I've seen it multiple times.
Tr. 88: 11-14 (Dec. 6) (Chavez-Ramirez).
Even as far back as 1952, Robert Porter Allen described territorial behavior, before it was
even known as such. Tr. 88: 15 – 89: 12 (Dec. 6) (Chavez-Ramirez) (confirming Allen’s
description of territorial defense on page 142 of PX 372). There can be no doubt that all science
on the issue demonstrates the territoriality of Whooping Cranes.
Importantly, Dr. Chavez-Ramirez confirms that he is not aware of any recent data casting
doubt on this issue. Exh. A, ¶27. To the contrary, the Whooping Crane GPS tracking data that
that he has reviewed confirms territoriality in juveniles and paired adults at Aransas. Exh. A,
¶29. With respect to the specific statement in the Abundance Survey, Dr. Chavez-Ramirez
disputes that anyone has made the assumption that “individuals do not leave their territories.”
Exh. A, ¶22. To the contrary, his personal observations, and testimony at trial was that Cranes
regularly leave and return to their territories, and that movements are increased “when conditions
in that territory are not adequate, for example when the birds lack drinkable freshwater or
sufficient food supplies. Exh. A, ¶¶24–25 ¶30; Tr. 115: 19 – 116: 4; 126: 10-17; 127: 18-19
(Dec. 6) (Chavez-Ramirez).
b.

Peak Abundance

The criticisms in the Abundance Survey of Mr. Stehn’s peak abundance census are flatly
contradicted by GBRA’s own expert. GBRA’s population count expert, Dr. Conroy, confirmed
that Mr. Stehn’s census methodology would produce a reasonably accurate peak flock number.

10.

Case 2:10-cv-00075 Document 339

Filed in TXSD on 11/01/12 Page 15 of 29

Dr. Conroy agreed that if Stehn repeated four surveys, each with only 75% detection rate, then
Mr. Stehn could have detected 99.6% of the individuals in the area combined in those four
surveys. Tr. 140: 3-23 (Dec. 15) (Conroy). He further stated:
Q. And do you believe that Mr. Stehn's peak flock size estimates are an important
conservation tool for the whooping cranes?
A. Yes, I do.
Q And in your opinion, are Mr. Stehn's peak flock size estimates accurate?
A I believe that they are reasonablely accurate.
Q And what is the basis of that belief?
A The basis of that belief is my review of his methods and his statements that
most cranes are -- the conspicuous nature of the cranes, the fact that they're
probably counting most of the cranes on each of these surveys and that when you
roll all those numbers up together into a single number we are probably getting
something close to the actual peak population size.
Tr. 89: 20 - 90: 14 (Dec. 15) (Conroy). He also responded:
Q. You agree that a census may be possible when the animals, or birds in this
case, are known to have strong site tenacity. It is possible in that instance, correct?
A. It is possible.
Q. You agree that the putative census involves identifying and mapping
boundaries of defended territories; that's kind of the core starting point for that,
correct?
A. That's one method that's used, correct.
Tr. 127: 5-12 (Dec. 15) (Conroy). Dr. Conroy was unequivocal concerning the accuracy of Tom
Stehn’s peak abundance counts. And GBRA witness Dr. Slack did not testify that Mr. Stehn’s
peak flock numbers were inaccurate.
c.

Other “concerns”

With regards to the remaining “concerns” expressed by the authors in the Abundance
Survey, there are largely irrelevant to the issue of the reliability of the prior USFWS census and
mortality determinations. For example, the fact that there was no a priori survey objectives does
not undermine the observation based data published by USFWS. Exh. A, ¶32 (Decl. ChavezRamirez). Mr. Stehn clearly testified about his objectives on the flights. Tr. 308: 2-25 (Dec. 6)
(Stehn). The fact that there was not a formal statistically based protocol does not mean there
11.
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were no objectives, methods or data analysis. Exh. A, ¶32 (Decl. Chavez-Ramirez). And the
authors’ “minor concerns” such as inefficient data recording and storage and distribution to the
public simply have no bearing.
3.

The Abundance Survey is “preliminary” and presents incomplete
information that has not been peer reviewed.

The Abundance Survey states: “All data and conclusions contained in this report are
preliminary and subject to revision.” Dkt. 328-1, at 2 (section titled “Message from the
Authors”). Reiterating this, the authors later write: “A formal whooping crane survey protocol is
in development.” Dkt. 328-1, at 7. According to Dr. Chavez-Ramirez, who has reviewed the
USFWS report and testified as TAP’s expert at trial, the report is “a highly preliminary report,
and it requires refinement. It lacks discussion or presentation of much of the underlying data,
which would all be presented in a finished study.” Exh. A, ¶10 (Decl. Chavez-Ramirez).
Unlike USFWS’ previous peak abundance methodology by Mr. Stehn, which had
acceptance in the scientific community (i.e. continued use of the data in published scientific
studies), “the new methods and protocols are still under development and have not been
reviewed or been available as to be accepted outside a small group of internal USFWS
personnel.” Exh. A, ¶11 (Decl. Chavez-Ramirez). Dr. Chavez-Ramirez has not been asked to
peer review the new methodology, and is not aware that other members of the Recovery Team
have either. Exh. A, ¶¶12–15 (Decl. Chavez-Ramirez). It is clear then that the preliminary
Abundance Survey describes the authors’ first attempts to develop a new survey methodology to
determine peak flock numbers during the winter at Aransas.
4.

The Abundance Survey is conspicuous in the lack of underlying data, and
even the critiques of Stehn’s previous peak population methodology lack a
foundation to assess reliability.

12.
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In general, the Abundance Survey presents two types of information. First it presents
descriptions of the past methods and descriptions and results of the new methods (which was
applied to the 2011-2012 winter survey). Dkt. 328-1, at 3-4, 7–14; 19–24. Second, it includes
opinionated criticisms of the past method used by Tom Stehn. Dkt. 328-1, at 5-7.
Regarding the first type of information presented, the document is conspicuous in the
lack of original or underlying data contained in it. Indeed the description of the data and
computations are cryptic and confusing. Nowhere does the document list the actual numbers of
Cranes sighted on each survey, or the computations and analysis that led the authors to the
conclusion that the peak flock in the “primary sampling frame” (PSF), an area identified for the
survey, was 254. Therefore it is impossible for TAP or anyone else to verify this conclusion. The
task of verifying the conclusions will presumably fall to the peer reviewers mentioned in the
report, but at some later and as yet unspecified date. As such, TAP cannot at this time determine
whether this 2011-2012 peak abundance number is reliable or not. However, as is clear from
Defendants’ Motion, the new peak abundance number and new methodology are not the primary
portions of the report they intend for this Court.
Defendants’ Motion cites exclusively to the second type of information contained in the
Abundance Survey, namely the opinionated critique. E.g. Dkt. 328, at 3-5, 7 (quoting Abundance
Survey at 5-7). These sections of the Abundance Survey purport to describe the authors’ “major
and minor concerns” with the prior census methodology. These “concerns” stem from the
authors’ review of the prior census method. TAP notes that the majority of these “concerns” are
framed as pure opinions. It is not evident within the document what facts or data the authors
considered. Nor is it evident within the document what basis and reasons the authors had for
stating the opinions. Finally, the document contains no description of the authors’ knowledge,
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skill, experience, training or education. All of these are fundamental requirements for
admissibility of any expert testimony in Federal Court. In short, it is simply impossible for TAP
or the fact-finder to adjudicate the reliability of the opinions stated in the document.
In contrast, the USFWS reports and documents admitted during trial were primarily
factual observations recorded contemporaneously or a short time after the observations. The
annual and winter reports that were admitted summarized the observations and data collected
during the preceding year or winter. Mr. Stehn, the author of many of these USFWS reports,
actually testified at trial and was subject to cross-examination. Mr. Stehn was able to justify the
findings in those USFWS reports, and was able to state the basis and reasons for reaching any of
the opinions he expressed. Defendants did not challenge Mr. Stehn’s knowledge, skill,
experience, training or education.
TAP does not know the qualifications of the three USFWS authors of this report. The
only evidence that emerged at trial was Mr. Stehn’s testimony that he did train Dr. Strobel during
just one winter, the 2010–2011 winter:
Q. I thought you told us earlier that the person who's doing it now still hasn't done
a survey because they're trying to train them.
A. Well, he, I trained him last year on some flights. So I would expect if he goes
out and finds one adult with one chick where he had previously seen two adults
and a chick, he's going to come up with the same conclusion I did. The difference
is that he doesn't, he hasn't yet learned all those territories. So he's going to have
to, he's going to need a year to, a year of experience.
Tr. 140: 12-21 (Dec. 7) (Stehn). TAP notes that Dr. Stobel is now leaving Aransas and he has
accepted a position with USFWS at the Necedah National Wildlife Refuge in Wisconsin. Exh. A,
¶32 (Decl. Chavez-Ramirez). Thus, Dr. Strobel’s term at the Aransas Refuge was two short
years.
In sum, this new USFWS document differs from the other USFWS documents already in
the record because there is no witness testimony (or other evidence) to support its admission, to
14.
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explain the opinions contained in the document, or to allow the fact finder to assess its reliability
and weigh the evidence. Accordingly, Defendants’ arguments concerning the “inherent
reliability” of the Abundance Survey under Rule of Evidence 803 lack merit.
5.

The error rate of the new methodology proposed by the Abundance Survey is
unacceptably high.

The Abundance Survey is also unreliable because the results produced by the new
methodology have an unacceptably high error rate. The authors state that one of their objectives
is to create a new annual peak abundance survey method “with precision enough to detect
population declines” of the Whooping Crane flock. Dkt. 328-1, at 7. The new survey method
uses a distance-based sampling technique to estimate a peak flock number within an identified
area on the Refuge. Exh. A, ¶17 (Decl. Chavez-Ramirez). From the results in the Abundance
Survey —providing a peak abundance number of 254 Cranes, with a coefficient of variation of
12.6%—Dr. Chavez-Ramirez was able to determine that the 95% confidence interval “means
that the peak flock number could be as low as 198 birds and as high as 324 birds.” Exh. A, ¶18.
Notably, Dr. Strobel confirmed this error rate in an email to TAP Regional Director, Ron
Outen. Exh. B, ¶5; B-2 (Decl. Outen and email from Dr. Strobel). This error rate does not
compare favorably with the trial testimony on the accuracy of the previous method’s peak
abundance counts. Tr. 319: 13-22 (Stehn estimating he was seeing approximately 95% of the
flock on any one flight); 320:12 – 321:6 (Dec. 6) (Stehn) (error rate of 2–3% for 2008–2009
winter); Tr. 56: 21 – 57: 7 (Dec. 6) (Chavez-Ramirez) (stating the percentage to be between
upper 90s and mid-80s depending on the flight).
Dr. Chavez-Ramirez observes that this “error rate is extremely high to detect population
changes.” Exh. A, ¶18 (Decl. Chavez-Ramirez). He further avers:
The very high error rate estimated to date with the new methodology will not
provide information useful to fulfill Objective 1 of the International Whooping
15.
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Crane Recovery Plan because increases, or decreases, in the population would be
difficult to detect from year to year. Thus, the sampling method currently under
development needs to continue to be modified and refined before it will be useful.
Right now, it is not a better alternative to the previous census method.
This Survey Report does not allow me as a member of the Recovery Team to
determine if the population is increasing or decreasing. The Recovery Team has
suggested that the error rate must be reduced to detect changes of 5%, and the
Survey Report acknowledges they need to work towards this goal.
Exh. A, ¶¶19–20. Therefore, although Defendants do not appear to seek admission of the
preliminary Abundance Survey in order for the Court to review the new methodology or the
results, it is important to note that the reliability of these parts of the report are questionable and
not probative of the disputed issues in this case. The Abundance Survey purports to improve
reliability (Dkt. 328-1 at 3) but it fails at its own metric.
B.

Information contained in the Abundance Survey was presented at trial through
GRBA witness Dr. Michael Conroy.
Defendants already presented much of the information contained in the Abundance

Survey at trial, primarily through GBRA’s witness, Dr. Michael Conroy. E.g. Tr. 124: 4-10
(territoriality, parental care, and peer bonding are strong, but not absolute); 93: 16-18 (opining
that Stehn’s mortality method not reliable); 94: 16 – 95: 22 (opining that Stehn’s mortality
method not tested, not peer-reviewed, no error rate, no standards, and not accepted in scientific
community). Therefore, to the extent that this preliminary Abundance Survey repeats similar
assertions to Dr. Conroy’s opinions, that information is not new, but rather it is simply
cumulative of prior evidence and therefore not a cause for reopening the record. See United
States v. 41 Cases, 420 F.2d 1126, 1132 (5th Cir. 1970) (“The evidence [for reopening trial]
must be material, and not cumulative or impeaching, and it must be such as to require a different
result.”); Haigh v. Gelita USA, Inc., 632 F.3d 464, 472 (8th Cir. 2011) (stating that motions made
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for newly discovered evidence are viewed with disfavor and that the new evidence must be
“material and not merely cumulative or impeaching”).
C.

Plaintiff TAP will suffer undue prejudice if this evidence is admitted without the
opportunity to provide evidence of TAP’s own, including the opportunity for limited
discovery.
Defendants claim to seek only the admission of a single document, the preliminary

Abundance Survey. However, reopening the record to admit this document, without more, will
cause undue prejudice to TAP. Defendants’ Motion did not in any way explain any of the
circumstances that led to this document’s creation, and did not support a basis for the opinions
expressed by the authors in the Survey. It is telling that Defendants also do not attempt to square
some of the bold assertions in this document with the entirely contradictory testimony heard at
trial, not just from TAP’s witnesses, but in fact from their own witnesses, as explained above.
1.

Defendants’ claim that TAP cannot suffer prejudice, due to a failure to
present relevant expert testimony, is flatly wrong.

Defendants claim that TAP cannot suffer prejudice because “TAP elected not to offer any
expert testimony on the validity or reliability of aerial surveys.” This statement is plainly wrong,
and flatly contradicted by the record. TAP’s experts testified concerning the validity and
reliability of both the peak population counts and the mortality counts. E.g. Tr. 89: 5-8 (Dec 5)
(Archibald) (Q. “Now, does the Whooping Crane Recovery Team rely upon the counts that have
been done by the Aransas Wildlife Refuge over the years?” A. “Yes.”); Tr. 52: 14 – 60: 21 (Dec.
6) (Chavez-Ramirez) (discussing at length the validity and reliability of the mortality counts,
based on his professional and personal experience as the one witness who had flown with Mr.
Stehn on the census flights, 30 to 40 times). Concerning the mortality counts, Dr. ChavezRamirez testified:
Q. Do you believe there is any possibility that that event of 23 missing birds is
just due to they went missing, hiding for that winter?
17.
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A. No, Your Honor, there's -- I find it almost impossible that that could happen,
based on the methodology that's used to track them in the winter.
Q. Even if one or two or three or four birds were somehow missed, do you believe
it's just to the level of absolute certainty that fifteen or more went missing and
hiding somewhere that winter?
A. That's right. I mean, I could buy one or two.
Q. Fifteen to twenty, no way?
A. No way, no.
Q. That's from your own personal experience?
A. That's right. Yes.
Tr. 60: 7-21 (Dec. 6) (Chavez-Ramirez). Furthermore, the Court also heard from Mr. Kirkwood,
a Whooping Crane tour boat guide:
Q. In the winter of 2008-2009, did you personally observe any cranes go missing
from their territories?
A. One I'm quite sure of was a chick. He was there on, with his parents on his
territory. It was a very unusual kind of year. Birds were not being as loyal to their
territory as they could be, or they usually are. But this one family with chick I
would see frequently on a trip, and then the chick disappeared. The family was
there. I knew it was the family on that territory, because they defended it. But the
chick was no longer there. And my assumption is, my conviction is that chick
died.
Tr. 158: 4-14 (Dec. 8) (Kirkwood).
At least two TAP experts (Drs. Chavez-Ramirez and Archibald) as well as Mr. Stehn, and
TAP lay witness Mr. Kirkwood, all testified about the validity and reliability of aerial surveys.
Consequently, admitting this piece of evidence, without TAP being afforded the opportunity to
rebut it, either through cross examination or through contrary evidence, will prejudice TAP.
2.

The circumstances of this new Abundance Survey raise some questions.

When a party moves to reopen the record after trial, a Court may consider the full
circumstances surrounding that request. “Should a district court conclude that a litigant is
engaging in any form of chicanery, it properly denies the motion.” Garcia v. Woman's Hosp., 97
F.3d 810, 814 (5th Cir. 1996). And recent developments in this case raise questions that may
require answers if the record is reopened. During trial, counsel for GBRA appeared to be well-
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informed with the fact that USFWS were intending to change the survey methodology. Consider
the following exchange:
MR. FERNANDES: Well, that's about all we know, and we suspect that the
methodology has been changed this year and they're flying fewer -- that's our
suspicion, but we'll still -THE COURT: Well, do you have any -- have you talked to anyone about that?
MR. FERNANDES: Your Honor -THE COURT: Have you got anybody here to tell me that the methodology has
changed?
MR. FERNANDES: What happened –
THE COURT: Yes or no
MR. FERNANDES: No.
THE COURT: Okay.
MR. FERNANDES: Well, just so my answer is a full answer, one of our experts
submitted recommendations to improve those aerial surveys. Whether or not
they've done that or not, that's what I don't know, so -- one way or the other.
Tr. 180: 1-20 (Dec. 8).
Defendants state in their Motion that USFWS “is an independent United States agency
that … has no interest in or relationship to any of the Defendants in this proceeding.” Dkt. 328,
at 2. That simply is not true with respect to whether USFWS is independent or has a relationship
to the Defendant-Intervenors. By his own admissions, Dr. Conroy is at the same time GBRA’s
expert, and a consultant for USFWS. Tr. 82: 5 – 84: 10 (Dec. 15) (Conroy). Moreover, on this
very topic of the Abundance Survey and its criticisms of the peak abundance surveys conducted
by Mr. Stehn, Dr. Conroy has been in regular communication with at least two of the authors of
this report providing his own opinions about the past peak abundance counts. See Exh. E and F
(emails from Dr. Conroy to Dr. Harris providing his criticisms of the peak abundance surveys
conducted by Mr. Stehn).
Dr. Conroy consulted for USFWS before being hired by GBRA in this matter, and his
consultation with USFWS continued after his GBRA engagement. Tr. 82: 21 – 83: 23 (Dec. 15)
(Conroy). During this litigation, discovery produced by GBRA shows that Dr. Conroy was in
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regular communication with both Dr. Harris and Dr. Strobel about the whooping crane
monitoring. Exh. C (Decl. Irvine); Exh. D, E, and F. On December 13, 2010, Dr. Conroy emailed
Dr. Harris discussing a meeting between himself and Dr. Strobel. Dr. Conroy complimented
Brad Strobel in the following way: “[I]t was good to reconnect with Brad Strobel, the new refuge
biologist. … He ‘gets it’ and it will be very good to work with on crane as well as I&M issues in
general.” Exh. D (emphasis added).2
It is not clear what Dr. Conroy meant when he wrote that Dr. Strobel “gets it.” As stated,
on other occasions, Dr. Conroy communicated his (or his client’s—GBRA’s) thoughts and
recommendations to USFWS. Exh. E (April 22, 2011 email from Dr. Conroy to Dr. Harris); Exh.
F (August 19, 2011 email from Dr. Conroy to Dr. Harris); Tr. 180: 1-20 (Dec. 8) (admission to
the Court by GBRA counsel, Mr. Fernandes: “one of our experts submitted recommendations to
improve those aerial surveys.”). Interpreting these email exchanges raises questions. One
possibility is that Dr. Conroy was in a difficult position working as a litigation consultant for
GBRA and also an (unpaid) scientific consultant3 with USFWS on the exact same subject matter.
Other interpretations may be more troubling. For example, there is at least some circumstantial
evidence that he may have inappropriately influenced the authors of this report.
Importantly, as noted, USFWS has not withdrawn or disavowed any of the reports and
data generated by the prior census methodology. Defendants’ motion states that the Abundance
Survey does not contain any “mention of using future aerial surveys to determine” winter
mortality. Dkt. 328, at 5. However, this misses the point. USFWS, including one of the very
authors of the report, continue to rely on the data from the prior census methodology. Dr.
Butler’s blog identifies three other Whooping Crane studies that he is currently conducting. One
2

“I&M” is a USFWS term meaning “Inventory and Monitoring” on national wildlife refuges and other federal
lands.
3
Tr. 84: 1-3 (Dec. 15, 2011) (Conroy).
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such study is entitled “Forecasting the Abundance of Whooping Cranes Overwintering Along the
Texas Coast” which Dr. Butler described as follows:
Since 1938, the whooping crane (Grus Americana) population has been
“censused” on their wintering grounds which are on and around Aransas National
Wildlife Refuge. Though data are not truly a census but the maximum number of
whooping cranes observed each winter, valuable insight into whooping crane
population dynamics can be obtained from these data such as average annual
growth rate, typical range of annual growth rates, and cyclic patterns in
population trajectories. These data will be used in autoregressive integrated
moving average (ARIMA) models to forecast future abundance and determine
extinction probability. Further, these data will be used to evaluate the impacts of
unusual, sustained declines in growth rate on population trajectories. For
example, census data from the winter of 2008–2009 indicated it was “bad year”
for whooping cranes along the Texas coast. Simulation of such “bad years” for
varying periods of time will help managers understand the potential resilience of
the whooping crane population and inform management decisions.
Exh. G, at 1-2, available at http://southwestnwrsnatresources.wordpress.com/biological-sciences/
matthew-butler-ph-d-biometrician/. So for Dr. Butler at least, Stehn’s census and mortality data
is good enough to be used in a new model to “inform management decisions.”
Therefore TAP questions whether the “major and minor concerns” expressed in the
preliminary Abundance Survey truly reflect the authors’ opinions, or were influenced by a
reviewer because they reflect the opinions of some party more interested in the outcome of this
litigation.
TAP is not trying to suggest that any particular conclusions be drawn, but there is (1)
testimony from GBRA counsel that “one of [its] experts submitted recommendations to improve
those aerial surveys”; (2) emails from Dr. Conroy to Dr. Harris providing criticism of the peak
abundance surveys conducted by Mr. Stehn; (3) an email from Dr. Conroy to Dr. Harris that
Brad Strobel “gets it”; (4) a preliminary Abundance Survey authored by Drs. Strobel and Harris
offering opinions criticizing peak abundance surveys conducted by Mr. Stehn; and yet (5) there
has been no USFWS withdrawal or disavowal of the data generated by the prior census
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methodology. In sum, these circumstances raise some questions, and the unanswered questions
may create prejudice to TAP.
3.

Other factors cause prejudice.

As the Eleventh Circuit has previously noted, reopening should be denied where it may
“open a Pandora’s box.” Simon v. Shearson Lehman Brothers, Inc., 895 F.2d 1304, 1322 (11th
Cir. 1990). In this case, reopening the proceedings will open a Pandora’s box and will cause
Plaintiff to incur substantial prejudice and expense in re-trying the matter. First, if reopening is
allowed, Plaintiff will have to re-engage their experts to conduct a thorough examination of the
new report and the underlying data. In addition to the time and expense of re-engaging experts to
conduct another examination of the report and its underlying 2011-2012 data, Plaintiffs would
incur costs associated with a new hearing the Defendants are seeking to hold. Plaintiff may
require other experts, since the Motion to Reopen seeks admission of a highly technical new
survey methodology, namely “distance sampling.” To both prepare for and participate in a
hearing, with perhaps multiple expert witnesses, the legal expenses Plaintiff would undoubtedly
incur would be substantial.
Moreover, given the history of this case, it is unforeseeable what may grow out of a
reopening of this trial, but other issues surely will. Introducing at least three new witnesses
(possibly more), delving into new sampling methods, additional discovery, could all open a
Pandora’s box, especially when this is a preliminary report not peer-reviewed. USFWS will
continue to write reports and publish studies long after this litigation has concluded. At some
point, trial must end.
D.

If the evidentiary record is reopened, TAP should be afforded the opportunity to
present additional evidence, and for the opportunity for discovery.
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The admission of the preliminary Abundance Survey alone would result in an incomplete
picture of the current situation. Therefore TAP will seek to reopen discovery, and proffer
additional testimony and evidence at any new hearing or by its own motion. TAP’s new evidence
may include:
x

Cross-examination of the authors;

x

Rebuttal testimony by TAP’s own experts;

x

Discovery against Dr. Conroy for communications regarding USFWS;

x

Discovery against officials of the State of Texas for communications regarding
USFWS;

x

Discovery against GBRA for communications regarding USFWS;

x

Information gathered through FOIA requests to USFWS, and

x

Videos of the public meetings that USFWS hosted in Aransas County.

For all the reasons described above, it will be important for TAP to have the opportunity to fully
investigate the circumstances surrounding this Survey as well as the data and foundation for the
opinions contained in the Survey.
CONCLUSION
For all these reasons, Plaintiff TAP respectfully requests that this Court DENY the
motion to reopen.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION
§
§
§
§
§
§

THE ARANSAS PROJECT,
Plaintiff,
v.
BRYAN SHAW, ET AL.,
Defendants.

CIVIL ACTION NO. 2:10-cv-00075

DECLARATION OF DR. FELIPE CHAVEZ-RAMIREZ
I, Felipe Chavez-Ramirez, declare pursuant to 28 U.S.C. § 1746, on personal knowledge
and under penalty of perjury, that the following is true and correct:
1.

My name is Felipe Chavez-Ramirez, and I am over 21 years of age. I am competent and
capable of making this declaration in all respects. I have personal knowledge that facts
contained herein are all true and correct, and the opinions reflect my personal knowledge,
training, experience and expertise.

2.

I hold a Masters degree and PhD in Wildlife Ecology from the Department of Wildlife
and Fisheries Sciences at Texas A&M University, obtained in 1992 and 1996
respectively. My PhD dissertation project was on habitat use, foraging, and energetics of
wintering Whooping Cranes. I have been conducting research into Whooping Cranes for
two decades, and I am a member of the International Whooping Crane Recovery Team.
My CV is attached to this Declaration.

3.

I have been attending International Whooping Crane Recover Team meetings since 1993,
and was appointed to the team in 2004. On no occasion did I hear anyone on the team
raise concerns about the prior census methodology employed by USFWS, or the
mortality determinations.

1

Case 2:10-cv-00075 Document 339-1

4.

Filed in TXSD on 11/01/12 Page 3 of 8

I am an expert witness for The Aransas Project, and gave testimony during the trial of the
above-styled matter on December 5 and 6, 2011.

5.

I have reviewed the USFWS publication titled “Aransas-Wood Buffalo Whooping Crane
Abundance Survey (2011-2012)” dated 24 September, 2012 (the “Survey Report”).

6.

The report is authored by three USFWS employees: Dr. Brad Strobel, Dr. Matthew Butler
and Dr. Grant Harris.

7.

I have met Dr. Strobel on several occasions and have discussed issues related to
Whooping Cranes, census and survey methods, and the need to have consistent and
reliable survey methods after the retirement of Tom Stehn. I have also worked with Dr.
Strobel during the November of 2011 when I was trapping and GPS tagging Whooping
Cranes on the Refuge.

8.

I have also met Dr. Butler and Dr. Harris at USFWS workshops.

9.

On page 2 of the Report there is a section “Message from the Authors” in which they
write “All data and conclusions contained in this report are preliminary and subject to
revision.” I also note that on page 7, under a section titled “Developing Survey Protocol”
the authors write, “A formal whooping crane survey protocol is in development. This
protocol will be submitted for professional peer review to ensure that the methods are
appropriate, scientifically defensible and professionally valuable.”

10.

I agree with the authors that this is a highly preliminary report, and it requires refinement.
It lacks discussion or presentation of much of the underlying data, which would all be
presented in a finished study.

11.

It must be mentioned that unlike previous peak abundance methodology which had
implicit and explicit acceptance by the scientific community, as demonstrated by
continued use of the data collection in scientific research studies, the current methods and
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protocols are still under development and have not been reviewed or been available as to
be accepted outside a small group of internal USFWS personnel.
12.

At the International Whooping Crane Recovery Team meeting in Rockport, Texas during
February 2012, which I attended, Dr. Strobel gave a brief presentation summarizing the
new survey methodology.

In further discussions the team addressed the survey

methodology as one item of a list of priority monitoring needs on the wintering grounds
presented at a Region 2 refuges meeting.
13.

Several days after the publication date of the report, Dr. Strobel and the workshop
participants (which included myself) briefly discussed the new methodology at a USFWS
workshop we both attended in Virginia. I told Dr. Strobel what was previously discussed
by the team, that the error rate of the new methodology must be reduced in order for the
data to be useful for monitoring Whooping Crane recovery.

14.

I am not aware that members of the Recovery Team have been sent documents or data
concerning the new survey protocol for their review or comments before the publication
of the Survey Report.

15.

As of the date of this declaration, I have not been asked by anyone to peer review the
methodology described in the Survey Report, including the 2011-2012 survey methods,
protocols and data.

16.

According to one of the objectives stated in the Survey Report, the authors are attempting
to create a new annual peak abundance survey method “with precision enough to detect
population declines” of the Whooping Crane flock on and around the Aransas Refuge
(not a new mortality estimate).

17.

The new survey methodology is a drastic departure from the previous census method
employed by USFWS. The new method uses distance-based sampling technique to
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estimate a peak flock number within an identified area on the Refuge. It is a statistical
technique that I am familiar with.
18.

With regard to the new survey method, the biggest concern I have is with the confidence
intervals. The Survey Report describes a 12.6% coefficient of variation. This is the
standard deviation divided by the mean. From this number, I calculate that the 95%
Confidence Interval for the peak flock number of 254 birds stated in the report ranges
from between 198 birds and 324 birds. That is, the Survey Report provides a mean
estimate of the peak population of 254 birds, but with the coefficient of variation , the
statistical peak population could be as low as 198 birds and as high as 324 birds. This
error rate is extremely high to detect population changes.

19.

The very high error rate estimated to date with the new methodology will not provide
information useful to fulfill Objective 1 of the International Whooping Crane Recovery
Plan because increases, or decreases, in the population would be difficult to detect from
year to year. Thus, the sampling method currently under development needs to continue
to be modified and refined before it will be useful. Right now, it is not a better alternative
to the previous census method.

20.

This Survey Report does not allow me as a member of the Recovery Team to determine if
the population is increasing or decreasing. The recovery team has suggested that the error
rate must be reduced to detect changes of 5%, and the Survey Report acknowledges they
need to work towards this goal.

21.

Additionally, the Survey Report includes the following statements:
“Assumed Individuals Do Not Leave Their Territories – Much of the interpretation of
these data hinge upon the assumption that location (i.e., territory) are defensible
surrogates for individually marked birds. In other words, data were interpreted under the
assumption that birds did not leave their territories. Therefore, a bird that was presumed
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to be absent from its territory during multiple surveys was assumed to have died. This
assumption of territoriality is unnecessary and untenable given recent data.” (p.6).
22.

As an initial matter, I am not aware of any USFWS staff or other biologist working with
Whooping Cranes who made the assumption that “individuals do not leave their
territories.”

23.

As I testified at trial, territoriality in birds is defined as the defense of an area against
conspecifics, members of the same species. In general, territories are for exclusive use of
the owner(s) and are defended aggressively against other members of the same species.
Whooping Cranes exhibit this behavior.

24.

Based on my personal observations in the field, and review of extensive USFWS
Whooping Crane reports, the birds will leave and return to their territories regularly. This
is particularly true when conditions in that territory are not adequate, for example when
the birds lack drinkable freshwater or sufficient food supplies. There is no question about
Whooping Crane winter territoriality; they are territorial.

25.

The distance-based sampling technique (for peak population) used by Dr. Strobel is not a
method for determining mortality in a wild animal population. The Survey Report does
not propose a new method to estimate winter mortality nor does it offer techniques to
change that. However, the Survey Report does make the statement (quoted above) that “a
bird that was presumed to be absent from its territory during multiple surveys was
assumed to have died.” (p.6).

26.

Statistically based survey methods do not address mortality specifically; therefore it is not
clear how this Survey Report could be presented to shed any information in regards to
mortality estimates previously conducted. Previous mortality estimates are based on the
biologically sound science of Whooping Crane mated pairs, the territorial fidelity of the

5
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pairs, and the high association between parents and their juveniles during the winter
period. The Survey Report contains no information that changes this well-accepted
science regarding Whooping Crane behavior in the wintering grounds.
27.

The authors of the Survey Report make reference to “recent data” rendering territoriality
in Whooping Cranes untenable. (p.6). The report does not describe what “recent data”
exists. I am not aware of any such data that would question the territorial behavior of the
Whooping Cranes.

28.

During high salinity years, movement of Whooping Cranes from their territory increases
because the territory likely lacks sufficient food and does not contain drinkable water.
This was my testimony during the trial in this matter.

29.

Also, I am one of the collaborators on the team conducting the ongoing telemetry study
that uses GPS devices to monitor the locations of approximately 38 Whooping Cranes (as
of the date of this declaration). GPS locations from these Cranes are recorded every six
hours and uploaded every 56 hours. I have access to this data and plots of their locations.
The data that I have seen from this study does not contradict territoriality. The monitored
birds include juveniles, paired adults and subadults. The data I have seen to date from
juveniles and adults supports territoriality.

30.

I was on the Refuge several times during the winter of 2011-2012. I was there trapping
and tagging Whooping Cranes. In December 2011, I personally witnessed Whooping
Cranes visiting the freshwater ponds in the uplands in large numbers, and on a regular
basis. I witnessed a very high level of crane movement around the Refuge with cranes
frequently leaving their territories and visiting the uplands. This is consistent with my
testimony at trial that, when conditions on the salt marsh territories are poor, then the
Cranes will leave in search of other food and freshwater sources.

6

Case 2:10-cv-00075 Document 339-1

Filed in TXSD on 11/01/12 Page 8 of 8

Case 2:10-cv-00075 Document 339-10

Filed in TXSD on 11/01/12 Page 1 of 11

EXHIBIT H

Case 2:10-cv-00075 Document 339-10

Filed in TXSD on 11/01/12 Page 2 of 11

Case 2:10-cv-00075 Document 339-10

Filed in TXSD on 11/01/12 Page 3 of 11

Case 2:10-cv-00075 Document 339-10

Filed in TXSD on 11/01/12 Page 4 of 11

Case 2:10-cv-00075 Document 339-10

Filed in TXSD on 11/01/12 Page 5 of 11

Case 2:10-cv-00075 Document 339-10

Filed in TXSD on 11/01/12 Page 6 of 11

Case 2:10-cv-00075 Document 339-10

Filed in TXSD on 11/01/12 Page 7 of 11

Case 2:10-cv-00075 Document 339-10

Filed in TXSD on 11/01/12 Page 8 of 11

Case 2:10-cv-00075 Document 339-10

Filed in TXSD on 11/01/12 Page 9 of 11

Case 2:10-cv-00075 Document 339-10

Filed in TXSD on 11/01/12 Page 10 of 11

Case 2:10-cv-00075 Document 339-10

Filed in TXSD on 11/01/12 Page 11 of 11

Case 2:10-cv-00075 Document 339-2

Filed in TXSD on 11/01/12 Page 1 of 3

EXHIBIT B

Case 2:10-cv-00075 Document 339-2

Filed in TXSD on 11/01/12 Page 2 of 3

Case 2:10-cv-00075 Document 339-2

Filed in TXSD on 11/01/12 Page 3 of 3

Case 2:10-cv-00075 Document 339-3

Filed in TXSD on 11/01/12 Page 1 of 2

EXHIBIT B-1

Case 2:10-cv-00075 Document 339-3

Filed in TXSD on 11/01/12 Page 2 of 2

Case 2:10-cv-00075 Document 339-4

Filed in TXSD on 11/01/12 Page 1 of 5

EXHIBIT B-2

Case 2:10-cv-00075 Document 339-4

Filed in TXSD on 11/01/12 Page 2 of 5

From: Brad_Strobel@fws.gov [mailto:Brad_Strobel@fws.gov]
Sent: Tuesday, October 23, 2012 3:46 PM
To: Ron
Cc: Dan_Alonso@fws.gov
Subject: RE: PPT

Hey Ron,
The 95% CI around the estimate from 26,27,29 January was 198-324 birds. We
feel confident that we can improve the precision of the survey in several ways
though. For example, we could fly more flights, reduce the distance between
transects or build models that do a better job of predicting "good" crane habitat.
Thanks for the inquiry.
We dropped a DVD of the ppt in the mail to Kat yesterday so she should get it
today or tomorrow.

Brad
Brad Strobel
Wildlife Biologist
Aransas National Wildlife Refuge
1 Wildlife Circle
Austwell, Texas 77950
361-286-3559 office
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361-286-3722 fax

"Nothing is more dangerous than an idea, when you only have one idea." - EmileAuguste Chartier

"Ron" <ron@ronouten.com>
10/22/2012 08:50 PM

To <Brad Strobel@fws.gov>
cc <Dan Alonso@fws.gov>
Subject RE: PPT
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From: Brad Strobel@fws.gov [mailto:Brad Strobel@fws.gov]
Sent: Wednesday, October 17, 2012 2:09 PM
To: Ron
Cc: Dan Alonso@fws.gov
Subject: RE: PPT

Hey Ron
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The file is 20,000 KB. Is that an acceptable size for your email or would you rather
have me burn a copy to a cd and mail it?
Also, would it be possible to obtain a copy of the recording you made? We have a
bet in the office over how many times I said the word "geeky".
Brad Strobel
Wildlife Biologist
Aransas National Wildlife Refuge
1 Wildlife Circle
Austwell, Texas 77950
361-286-3559 office
361-286-3722 fax

"Nothing is more dangerous than an idea, when you only have one idea." - EmileAuguste Chartier
"Ron" <ron@ronouten.com>
To <Dan Alonso@fws.gov>
cc "'Brad Strobel'" <brad strobel@fws.gov>

10/17/2012 11:29 AM

Subject RE: PPT

 ! %" !* #  ! %*

From: Dan Alonso@fws.gov [mailto:Dan Alonso@fws.gov]
Sent: Wednesday, October 17, 2012 9:59 AM
To: Ron
Cc: Brad Strobel
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Subject: Re: PPT

Will do. Brad will forward it to you.

From: "Ron" [ron@ronouten.com]
Sent: 10/17/2012 08:45 AM AST
To: Dan Alonso
Subject: PPT
)
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Main Identity
From:
To:
Sent:
Attach:
Subject:

"Mike Conroy" <mikeliz@bellsouth.net>
"Grant Harris" <Grant_Harris@fws.gov>
Friday, April 22, 2011 3:02 PM
fws_report.docx
report on cranes

GrantI haven't forgotten about cranes. Here as promised is a brief report
that summarizes some issues on the crane surveys and makes some
recommendations. As noted I am basically parsing out a bit that deals
more specifically with the peak abundance issue, which is what I think
you're mainly interested in. Let me know if you have any questions.
Best,
Mike
-Michael J. Conroy
d/b/a MJ CONROY WILDLIFE BIOMETRICS
345 THREE OAKS DR
ATHENS GA 30607
Mobile (706)-308-6208
Fax (706)-227-0143
http://pwp.att.net/p/PWP-mjconroybiometrics

10/19/2011

GBRA024171
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Main Identity
From:
To:
Sent:
Attach:
Subject:

"Mike Conroy" <mikeliz@bellsouth.net>
"Grant Harris" <Grant_Harris@fws.gov>
Friday, August 19, 2011 1:26 PM
fws_report_addendum 19aug2011.docx
Emailing: fws_report_addendum 19aug2011.docx

GrantHere are some additional recommendations from my GBRA review (but not
part of the material they are using, so I have their ok to send it). I
realize this overlaps a bit with the previous report, that's inevitable,
but hopefully there is enough new stuff here to make it useful. Also the
first sentence seems pretty negative but mainly relates to Stehn's and
others' efforts to pick apart abundance estimates on a weekly basis and
interpret them related to mortality. But all the criticisms about lack
of design, estimates of reliability, and ad-hoc data use still apply.
Let me know if you have any questions or want to discuss
Regards,
Mike

-Michael J. Conroy
d/b/a MJ CONROY WILDLIFE BIOMETRICS
345 THREE OAKS DR
ATHENS GA 30607
Mobile (706)-308-6208
Fax (706)-227-0143
http://pwp.att.net/p/PWP-mjconroybiometrics

10/19/2011

GBRA024176
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Southwest Natural
Resources Inventory and
Monitoring
National Wildlife Refuge System (unofficial site)

Matthew J. Butler, Ph.D.
Biometrician/Wildlife Biologist
Regional Office – Albuquerque, NM
Phone: 505-248-6629
Email: matthew_butler at fws.org
“Wildlife Management is not about an individual
member of the population but the population
since the population is the renewable natural
resource.”

Current Projects:
Forecasting the Abundance of Whooping Cranes Overwintering Along the Texas Coast: Since 1938, the whooping
crane (Grus Americana) population has been “censused” on their wintering grounds which are on and around Aransas
National Wildlife Refuge. Though data are not truly a census but the maximum number of whooping cranes observed
each winter, valuable insight into whooping crane population dynamics can be obtained from these data such as
average annual growth rate, typical range of annual growth rates, and cyclic patterns in population trajectories. These
data will be used in autoregressive integrated moving average (ARIMA) models to forecast future abundance and
http://southwestnwrsnatresources.wordpress.com/biological-sciences/matthew-butler-ph-d-biometrician/
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determine extinction probability. Further, these data will be used to evaluate the impacts of unusual, sustained declines
in growth rate on population trajectories. For example, census data from the winter of 2008–2009 indicated it was
“bad year” for whooping cranes along the Texas coast. Simulation of such “bad years” for varying periods of time will
help managers understand the potential resilience of the whooping crane population and inform management
decisions.
Understanding the Relationships between Whooping
Crane Population Growth Rates and Environmental
Conditions: The objective of this project is to examine the
relationships between whooping crane population growth
rates and freshwater inflows, salinity levels, drought, red
tide, and climatic and solar cycles. If environmental or
climatic influences are indicated, years of poor population
growth may be predicted prior to whooping crane arrival
on their wintering grounds allowing management
intervention if warranted. Information from this project will
help managers and the whooping crane recovery team
develop adaptive management strategies and provide data
for structured decision making.
Using Age Ratios from Aerial Surveys to Estimate Relative
Juvenile Whooping Crane Survival during the Overwinter
Period: Whooping cranes have been surveyed on their

—

Adult whooping crane foraging at Aransas

wintering grounds for years. Since the 1980s, surveys

National Wildlife Refuge (M. Butler; March 1,

have been repeated multiple times per year and counts of

2012).

juvenile and adult birds have been collected. Age ratios
from these repeated surveys can be used to estimate
relative juvenile survival (i.e., the ratio of juvenile survival to adult survival). I will use age ratios from the historic
whooping crane surveys to develop models that can explain variation in relative juvenile survival and evaluate the
influence of environmental and climatic conditions.
Revision and Improvement of Whooping Crane Aerial Survey Techniques: The goal of this project is to develop a
standardized, robust technique that estimates whooping crane abundance on the wintering grounds. Standardization
of the technique will reduce “protocol creep” as time passes, ease biases introduced by changes is observers through
time, and provide a defensible monitoring protocol.
Using Camera Trapping to Monitor Wildlife Populations without Marked Individuals (Rare and Elusive Species): A
National I&M objective is to develop useful monitoring techniques for animal species. Though many monitoring
techniques exist, few are robust enough for monitoring rare and elusive species. Many techniques only provide
information about presence-absence or occupancy probabilities. Monitoring abundance or density can be more useful

http://southwestnwrsnatresources.wordpress.com/biological-sciences/matthew-butler-ph-d-biometrician/
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for management activities but many abundance
techniques are reliant on marked animals. However,
capture and tagging can be quite expensive. Cameratrapping has been used extensively for many rare and
elusive species but it is often unclear if results reflect
population trends. A new suite of models based on site
occupancy and hierarchical modeling are available that
can be used to estimate abundance from repeated
count data. We are using elk (Cervus elaphus) at
Bosque del Apache National Wildlife Refuge to test these
new models. New Mexico Department of Game and
Fish were capturing and immobilizing elk for CWD testing

—

Photo of a bull elk at Bosque del Apache National

during the winter of 2010-2011 which afford us an

Wildlife Refuge taken with a camera-trap (June 17,

excellent opportunity to tag and radio-collar elk for use

2011).

as a model species. This allows us to implement tried
and true techniques such as mark-resight and distance
sampling for comparison with the new models.

Survival, Habitat Use, and Movement Patterns of Elk at Bosque del Apache NWR: Elk abundance has recently
increased at Bosque del Apache National Wildlife Refuge. The Refuge’s primary management objective is to provide
habitat and food for waterfowl and sandhill cranes (Grus canadensis) that overwinter at the Refuge or use it during their
migration. To provide an adequate amount of nutrition for the birds, corn fields are planted on the Refuge. Elk are
believed to be depredating the corn crops, thereby interrupting the Refuge’s management strategy. The objectives of
this study are to investigate elk movement patterns, habitat use, survival, and depredation of corn by elk. To examine
these factors, we are marking and tracking adult elk with radio- or GPS-collars. We will monitor collared elk into
November 2013 to estimate cause-specific mortality rates, their habitat preferences, and their seasonal and temporal
movement patterns. We will also estimate crop damage due to elk and recruitment rates of elk calves into the adult
population. Refuge staff will use results of this study to adjust their management practices and establish a harvest plan
to manage elk abundance. The intended outcome will be to minimize the amount of crop damage by elk on the
Refuge. This project has brought together U.S. Fish and Wildlife, New Mexico Department of Game and Fish, Texas
Tech University, and USGS personnel to help manage the elk herd of the Middle Rio Grande Valley in New Mexico.
Agency partnerships are integral to conservation success.
Additional Projects:
Analysis of Long-term Overwinter Bird Banding Data from San Bernard National Wildlife Refuge.
Implementation of road-based distance sampling for monitoring deer (Odocoileus spp.) abundance on National
Wildlife Refuges of the Southern Great Plains.
Revision and standardization of desert bighorn sheep (Ovis Canadensis Mexicana) survey techniques in the San
Andres Mountains of New Mexico.

http://southwestnwrsnatresources.wordpress.com/biological-sciences/matthew-butler-ph-d-biometrician/
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Lesser prairie-chicken (Tympanuchus pallidicinctus) lek density and spatial distribution in relation to landscape
characteristics in Texas.
Education:
Ph.D., 2006, Texas Tech University, Wildlife Science
M.S., 2001, University of Arkansas–Monticello, Forest Resources (Wildlife Ecology)
B.S., 1999, Arkansas Tech University, Fisheries and Wildlife Biology
Scientific Interests:
distance sampling, population ecology and dynamics, wildlife demography, Galiform ecology and management, wildlife
survey/monitoring techniques, avian ecology and management, wind energy
Previous Position:
Prior to coming to work for the National Wildlife Refuge System, I served as a Research Assistant Professor in the
Department Natural Resources Management at Texas Tech University.
Publications:
McKenzie-Dameron, S.L., M.C. Wallace, W.B. Ballard, M.J. Butler, D.C. Ruthven III, P. Alcumbrac, R.M. Swearingin,
and R.N. Walker. 2012. Survival, behavior, and physical effects of surgically implanted radiotransmitters on Rio Grande
wild turkey poults. National Wild Turkey Symposium Proceedings 10:111–118.get pdf
Swearingin, R.M., M.C. Wallace, W.B. Ballard, M.J. Butler, R.S. Phillips, R.N. Walker, S.L. McKenzie-Damron, and
D.C. Ruthven III. 2012. Chronology of Rio Grande wild turkey flocking behavior in the Texas Rolling Plains. National
Wild Turkey Symposium Proceedings 10:243–249.get pdf
Swearingin, R.M., M.J. Butler, W.B. Ballard, M.C. Wallace, R.S. Phillips, R.N. Walker, S.L. McKenzie-Damron, and
D.C. Ruthven III. 2012. Rio Grande wild turkey winter roost characteristics on the Texas Rolling Plains. National Wild
Turkey Symposium Proceedings 10:251–263.get pdf
Butler, M.J., B.A. Collier, R.D. Holt, W.B. Ballard, M.J. Peterson, N.J. Silvy, and M.C. Wallace. 2011. Retention of buttend aluminum leg bands by wild turkeys. Journal of Wildlife Management 75(8):1807–1811.get pdf
Guthrie, J.D., M. Byrne, J.B. Hardin, C.O. Kochanny, K. Skow, T. Snelgrove, M.J. Butler, M.J. Peterson, M.J.
Chamberlain, and B.A. Collier. 2011. Evaluation of a global positioning system backpack transmitter for wild turkey
research. Journal of Wildlife Management 75(3):539–547.get pdf
McRoberts, J.T., M.J. Butler, W.B. Ballard, H.A. Whitlaw, D.A. Haukos, and M.C. Wallace. 2011. Detectability of lesser
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prairie-chicken leks: a comparison of surveys from aircraft. Journal of Wildlife Management 75(4):771–778.get pdf
McRoberts, J.T., M.J. Butler, W.B. Ballard, H.A. Whitlaw, D.A. Haukos, and M.C. Wallace. 2011. Behavioral response
of lesser prairie-chickens on leks to aerial surveys. Wildlife Society Bulletin 35(1):27–31.get pdf
Butler, M.J., W.B. Ballard, R.D. Holt, and H.A. Whitlaw. 2010. Sound intensity of booming in lesser prairie-chickens.
Journal of Wildlife Management 74(5):1160–1162.get pdf
Erxleben, D.R., M.J. Butler, W.B. Ballard, M.C. Wallace, M.J. Peterson, N.J. Silvy, W.P. Kuvlesky Jr., D.G. Hewitt, S.J.
DeMaso, J.B. Hardin, and M.K. Dominguez-Brazil. 2011. Wild turkey (Meleagris gallopavo) association to roads:
implications for distance sampling. European Journal of Wildlife Research 57(1):57–65.get pdf
Erxleben, D.R., M.J. Butler, W.B. Ballard, M.C. Wallace, J.B. Hardin, and S.J. DeMaso. 2010. Encounter Rates from
road-based surveys of Rio Grande wild turkeys in Texas. Journal of Wildlife Management 74(5):1134–1140.get pdf
Haskell, S.P., D.A. Butler, W.B. Ballard, M.J. Butler, M.C. Wallace, and M.H. Humphrey. 2010. Deer density
estimation in west-central Texas: old versus new ground techniques with mark-resight as a comparative baseline.
Pages 30–47 in B.E. Watkins, editor. Proceedings of the 7th Western States and Provinces Deer and Elk Workshop–
2007. Colorado Division of Wildlife, Denver, USA.get pdf
Holt, R.D., M.J. Butler, W.B. Ballard, C.A. Kukal, and H.A. Whitlaw. 2010. Disturbance of lekking lesser prairiechickens (Tympanuchus pallidicinctus) by ring-necked pheasants (Phasianus colchicus). Western North American
Naturalist 70(2):241–244.get pdf
McRoberts, J.T., W.B. Ballard, M.J. Butler, H.A. Whitlaw, K. Boydston, and A.H. Swift. 2009. Lesser prairie chicken
conservation and wind development in the Texas Panhandle: a case for proactive wildlife management. Pages 74–76 in
S. Savitt Schwartz, editor. Proceedings of the National Wind Coordinating Collaborative Wind Wildlife Research Meeting
VII. October 28–29, 2008, Milwaukee, Wisconsin, USA.get pdf
Butler, M.J., and P.A. Tappe. 2008. Relationships of red-cockaded woodpecker reproduction and foraging habitat
characteristics in Arkansas and Louisiana. European Journal of Wildlife Research 54(4):601–608.get pdf
Butler, M.J., W.B. Ballard, M.C. Wallace, and S.J. DeMaso. 2008. Wild turkey (Meleagris gallopavo) detectability from
helicopters and ramifications for estimating abundance. European Journal of Wildlife Research 54(1):148–152.get pdf
Brunjes, J.H., IV, W.B. Ballard, M.C. Wallace, R.S. Phillips, D.P. Holdstock, B.L. Spears, M.J. Butler, M.S. Miller, N.E.
McIntyre, S.J. DeMaso, R.D. Applegate, and P.S. Gipson. 2007. Patterns of capture-related mortality in Rio Grande
wild turkeys. National Wild Turkey Symposium Proceedings 9:75–81.get pdf
Butler, M.J., W.B. Ballard, M.C. Wallace, and S.J. DeMaso. 2007. Road-based surveys for estimating wild turkey
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density in the Texas Rolling Plains. Journal of Wildlife Management 71(5):1646–1653.get pdf
Butler, M.J., W.B. Ballard, M.C. Wallace, S.J. DeMaso, and B.K. McGee. 2007. Aerial surveys for estimating wild
turkey abundance in the Texas Rolling Plains. Journal of Wildlife Management 71(5):1639–1645.get pdf
Butler, M.J., G.I. Hall, W.B. Ballard, M.C. Wallace, R.S. Phillips, J.H. Brunjes, R.T. Huffman, R.L. Houchin, J.C.
Bullock, S.J. DeMaso, R.D. Applegate, and M.C. Frisbie. 2007. Utility of poult-hen counts to index productivity of Rio
Grande wild turkeys. National Wild Turkey Symposium Proceedings 9:159–168.get pdf
Hall, G.I., M.C. Wallace, W.B. Ballard, D.C. Ruthven III, M.J. Butler, R.L. Houchin, R.T. Huffman, R.S. Phillips, and R.D.
Applegate. 2007. Rio Grande wild turkey habitat selection in the Southern Great Plains. Journal of Wildlife Management
71(8):2583–2591.get pdf
Butler, M.J., W.B. Ballard, M.C. Wallace, S.J. DeMaso, and R.D. Applegate. 2006. Comparing techniques for
counting Rio Grande wild turkeys at winter roosts. Pages 112–117 in J.W. Cain III and P.R. Krausman, editors.
Managing wildlife in the southwest: new challenges for the 21st century. The Southwest Section of The Wildlife Society,
9–11 August 2005, Alpine, Texas, USA.get pdf
Butler, M.J., W.B. Ballard, and H.A. Whitlaw. 2006. Physical characteristics, hematology, and serum chemistry of freeranging gray wolves in south-central Alaska. The Canadian Field-Naturalist 120(2):205–212.get pdf
Hall, G.I., M.J. Butler, M.C. Wallace, W.B. Ballard, D.C. Ruthven III, R.L. Houchin, R.T. Huffman, R.S. Phillips, and R.D.
Applegate. 2006. Rio Grande wild turkey home ranges in the Southern Great Plains. Proceedings of the Annual
Conference of Southeastern Association of Fish and Wildlife Agencies 60:36–42.get pdf
McGee, B.K., M.J. Butler, D.B. Pence, J.L. Alexander, J.B. Nissen, W.B. Ballard, and K.L. Nicholson. 2006. Possible
vector dissemination by swift foxes following a plague epizootic in black-tailed prairie dogs in northwestern Texas.
Journal of Wildlife Diseases 42(2):415–420.get pdf
McGee, B.K., K.L. Nicholson, W.B. Ballard, and M.J. Butler. 2006. Characteristics of swift fox dens in northwest
Texas. Western North American Naturalist 66(2):239–245.get pdf
Butler, M.J., M.C. Wallace, W.B. Ballard, S.J. DeMaso, and R.D. Applegate. 2005. From the field: the relationship of
Rio Grande wild turkey distributions to roads. Wildlife Society Bulletin 33(2):745–748.get pdf
McGee, B.K., M.J. Butler, M.C. Wallace, W.B. Ballard, and K.L. Nicholson. 2005. From the field: a comparison of
survey techniques for swift fox pups. Wildlife Society Bulletin 33(3):1169–1173.get pdf
Butler, M.J., A.P. Teaschner, W.B. Ballard, and B.K. McGee. 2005. Wildlife ranching in North America: arguments,
issues, and perspectives. Wildlife Society Bulletin 33(1):381–389.get pdf
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